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820 HARVARD LAW REVIEW 

may also be questioned whether the police power should be exerted to pro- 
mote the material prosperity of the public, but there can be no doubt that the 
principle has made a substantial beginning in American law. See Missouri, 
Kansas 6* Texas Ry. Co. v. May, 194 U. S. 267; Eubank v. City of Richmond, 
226 U. S. 137. The result of the principal case is closely analogous to a pre- 
vious decision which upheld prohibiting the owner of a gas or oil well from 
allowing waste which tended to exhaust the underground reservoir that was 
common to the entire community. Ohio Oil Company v. Indiana, 177 U. S. 
190. And the damage to other citrus producers in the state is of the same 
sort which results from unfair competition or monopoly, the statutory preven- 
tion of which has never been thought invalid. See Pearsall v. Great Northern 
Railway Company, 161 U. S. 646. In the principal case an act is in ques- 
tion which is inimical to the financial welfare of the whole state, and there 
seems to be no reason why the legislature should be powerless to prevent 
it merely because the channel of causation passes at one point outside of the 
jurisdiction. 

Presumptions — Existence and Effect of Presumptions in Particular 
Cases — No Presumption on a Presumption. — The body of the deceased 
was found on the defendant's track five hundred feet below a crossing. A foot 
severed from the body was found caught in a frog at an intermediate point. 
To charge the railroad with the violation of a duty, it was necessary to prove 
that tne deceased was struck at the crossing. The facts relied on were that 
footprints were found there and that marks such as might have been made 
by a body dragged by a train extended from the crossing to the point where 
the body was found. The jury was asked to infer that the footprints were 
those of the deceased, that he was struck at the crossing, carried along until 
his foot caught in the frog, and then killed. The plaintiff obtained a verdict. 
Held, that the verdict must be set aside. Atchison, T. &* 5. F. Ry. Co. v. Be 
Sedillo, 219 Fed. 686 (C. C. A., 8th Circ). 

See Notes, p. 795, for a discussion of the maxim "No presumption upon a 
presumption," upon which the result in this case was based. 

Rule Against Perpetuities — Annual Gifts of Income Subject to 
Variation in Amount by Extraneous Circumstances. — Under a power in 
her marriage settlement, the wife appointed the fund by will to trustees to 
hold till her insane son died or became sane. Each year the trustees were to 
pay him a sum sufficient to bring his income from all sources up to £200 a 
year, the residue, if any, to be distributed among other sons. Held, that the 
trust is altogether void. In re Whiteford, [1915] 1 Ch. 347. 

The court bases its decision on the fact that the gift to the son is not vested, 
and consequently calls the whole too remote. Had it allowed the payment for 
any one year, however, the son's right to that year's income would vest, and 
that vesting would not affect the contingent character of the gift in future 
years. If that year the son should receive a large legacy bringing in a £200 
income, none of the gift would vest in him that year, and yet that would not 
prevent payments in future years should his legacy be dissipated. It is sub- 
mitted that this should not be considered as one gift, but rather as a series 
of yearly gifts, all contingent. On this analysis the court erred in not allow- 
ing payments to the son for twenty-one years after the mother's death. While 
the problem would seem res integra, an analogy is afforded by the cases where 
there is a series of gifts to the person who shall fill a certain description each 
year. One case has called such a gift bad in toto. Siedler v. Syms, 56 N. J. Eq. 
275, 38 Atl. 424. Professor Gray criticised this, and his view has been followed 
in a case that holds the gifts good for twenty-one years. Lyons v. Bradley, 168 
Ala- 5°5> 53 So- 2 44- See Gray, Rule Against Perpetuities, 3 ed., § 410 a-e. 



